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I. THE APPOINTMENTS ARE INVALID EVEN UNDER THE 
BOARD'S INTERPRETATION 

The Board's supplemental brief establishes that the appointments at issue are 

unconstitutional even if the Court accepted the Board's reading of the Recess 

Appointments Clause. The Board conceded in Noel Canning v. NLRB, 705 F.3d 

490 (D.C. Cir. 2013), that the appointments were not made during an intersession 

recess. Its supplemental brief shows they were not made during what the Board 

considers a qualifying intrasession break either. It says the President cannot make 

appointments during "very short breaks" in the Senate's business, such as three-

day breaks contemplated by the Adjournments Clause. Sup.Br.16. Yet, the 

President made these appointments during just such a three-day break. The Court 

can hold that the Board lacked a quorum on this basis alone, which would obviate 

the need to address the issues decided in Noel Canning. 

II. THE RECESS APPOINTMENTS CLAUSE IS LIMITED TO 
INTERSESSION RECESSES 

The Board makes three challenges to Noel Canning's holding that the 

Recess Appointment Clause is limited to intersession recesses: (1) there is "no" 

textual support for that interpretation; (2) there is a "long settled and established 

practice" of intrasession appointments; and (3) secondary sources equate "recess" 

with "adjournment." The Board is mistaken in each instance. 
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A. Noel Canning's Interpretation Has Abundant Textual Support 

Noel Canning's interpretation rests, in the first instance, on the fact the 

Recess Appointment Clause uses the phrase "the Recess" rather than 

"adjournment." If the Framers meant the clause to apply to "any adjournment," 

they simply would have used that phrase instead of "the Recess." 

The Framers' word choice is significant in light of their use of 

"adjournment" and "adjourn" in five other clauses. U.S. Const. art. I, § 5, cl. 1 

(Day-to-Day Adjournment Clause); art. I, § 5, cl. 4 (Adjournment Clause); art. I, 

§ 7, cl. 2 (Presentment Clause); art. I, § 7, cl. 3 (Orders Presentment Clause); art. 

II, § 3 (Presidential Adjournment Clause). 

Their use of "the Recess" reflects a deliberate choice not to use 

"adjournment," thereby connoting that "the Recess" means something different. 

Holmes v. Jennison, 39 U.S. 540, 571 (1840) (different words in different clauses 

of the Constitution "cannot be construed as synonymous with one another; and still 

less can either of them be held to mean the same thing"); see also Wright v. United 

States, 302 U.S. 583, 588 (1938) (referring to interpretive rule of Holmes as "the 

first principle of constitutional interpretation"). 

That distinction is deepened, Noel Canning explains, by the definite article 

"the" before "Recess." None of the uses of "adjournment" in the Constitution is 

preceded by a definite article. That contrasting treatment reinforces the conclusion 

2 
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that the Framers intended "the Recess" to mean something other than a generic 

reference to a break in the Senate's proceedings. 705 F.3d at 500. As the Supreme 

Court has long admonished, "[e]very word [in the Constitution] appears to have 

been weighed [by the Framers] with the utmost deliberation" and courts cannot 

"disregard" their "deliberate choice of words." Wright, 302 U.S. at 588 (holding 

that the use of "the" before "Congress" in the Presentment Clause was a deliberate 

choice with special meaning). 

The Constitution's structure makes plain what that different meaning is

"the Recess" refers to breaks between enumerated sessions of Congress, and not to 

all adjournments. Informing this conclusion is the indisputable fact that the 

Framers intended the Appointments Clause to provide the "ordinary" and "general 

mode" for appointments, whereas recess appointments were viewed as "nothing 

more than a supplement" or "auxiliary" to that ordinary process. See The 

Federalist No. 67 (C. Rossiter ed. 2003) (using the foregoing terms). 

The Appointments Clause is part of the checks and balances that are a 

defining hallmark of the Constitution. Freytag v. CIR, 501 U.S. 868, 882 (1991) 

("The principle of separation of powers is embedded in the Appointments 

Clause."). Recess appointments are an exception to that norm. The Recess 

Appointment Clause thus should be construed narrowly to minimize its 

undermining on the Appointments Clause. Otherwise, "the 'auxiliary' ability to 

3 
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make recess appointments could easily swallow the 'general' route of advice and 

consent" and "wholly defeat the purpose of the Framers in the careful separation of 

powers structure reflected in the Appointments Clause." Noel Canning, 705 F.3d 

at 504. See also Mistretta v. United States, 488 U.S. 361, 381 (1989) ("[T]he 

greatest security against tyranny-the accumulation of excessive authority in a 

single Branch-lies not in a hermetic division among the Branches, but in a 

carefully crafted system of checked and balanced power within each Branch"). 

Further textual support derives from the incongruity that follows if the 

Recess Appointments Clause permits intrasession appointments. A recess 

appointment expires at the end of the "next Session" of the Senate. A recess 

appointment made between Senate sessions thus lasts only a single session. An 

intrasession appointment, however, would last the remainder of that session plus 

the whole next session. Nothing in the Constitution's structure suggests the 

Framers wanted this disparate outcome. 

There also is the fact that, if the Recess Appointments Clause allows 

intrasession appointments, the President could appoint officials every weekend and 

any other day the Senate adjourns, thereby bypassing the Senate as a matter of 

course. It makes no sense for the Framers to have intended this result that makes 

the Appointments Clause surplusage. Why bother to include the Appointments 

Clause in the first place? Why not just give the President the power to appoint 

4 
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federal officers? Why design a convoluted structure that gives the Senate in one 

clause the power to veto appointments, but then nullifies that power in another 

clause? The answer, of course, is that it would not make sense. Wright, 302 U.S. 

at 588 (Constitution is not to be construed to make provisions surplusage). 

That design would be all the more incongruous in light of the fact the 

Appointments Clause prohibits Congress from passing legislation giving the 

President authority to appoint superior federal officers. This shows the great 

importance the Framers placed onjoint appointments. It makes no sense for the 

Framers to have constrained the Congress from sacrificing its advice-and-consent 

role, and yet allowed the President to evade it readily by intrasession appointments. 

The circumstances surrounding the Constitution's enactment validate Noel 

Canning's interpretation as well. "The manipulation of official appointments had 

long been one of the American revolutionary generation's greatest grievances 

against executive power, because the power of appointment to offices was deemed 

the most insidious and powerful weapon of eighteenth century despotism." 

Freytag, 501 U.S. at 883. The question of where to repose the appointment power 

thus was of vital concern to the Constitutional Convention, and it proved especially 

difficult to resolve. Some members favored vesting the power in the President. 

Others favored the Senate. The intensity of opposing views prevented resolution 

5 
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of the matter for months. See J. Harris, The Advice and Consent of the Senate 20-

22 (1953); C. Warren, The Making of the Constitution 642 (rev. ed. 1937). 

The logjam was not broken until near the Convention's end when, after 

much debate, the Framers devised a compromise-vesting the appointment power in 

the President and Senate jointly. The Federalist Papers relate the importance the 

Framers attached to the Senate's role in the appointment process: 

It would be an excellent check upon a spirit of favoritism in the 
President, and would tend greatly to prevent the appointment of unfit 
characters from State prejudice, from family connections, from 
personal attachment, or from a view to popularity. 

The Federalist No. 76 (C. Rossiter ed. 2003). 

The Recess Appointments Clause was agreed to only after the last minute 

compromise on the Appointments Clause, and it was added without objection or 

recorded debate. See The Debates in the Several State Conventions on the 

Adoption of the Federal Constitution 292 (J. Elliot 2d ed. 1836-1845) [hereafter, J. 

Elliot]; 2 The Records of the Federal Convention of 1787, at 46 (M. Farrand 2d ed. 

1937); J. Madison, Notes of Debates in the Federal Convention of 1787, at 599 

(1966). 

The clause likewise was not controversial in the state ratifying conventions. 

It was mentioned on few occasions and in contexts that manifest a clear 

understanding that the power it confers on the President is an extraordinary method 

of appointment to be used when the Senate has concluded a session, as opposed to 

6 
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a co-equal method of appointment that competes with (and could swallow) that in 

the Appointments Clause. E.g., 2 J. Elliot at 513 (Pennsylvania convention: 

statement of J. Wilson); 3 id. at 409-10 (Virginia convention: statement of 

J. Madison); 4 id. at 135 (North Carolina convention: statement of A. Maclaine). 

It beggars belief in light of this history that the Framers included a provision 

that enables the President to evade readily the Senate's advice-and-consent role. 

It is inconceivable that the Convention would have labored for months to reach the 

compromise in the Appointments Clause, only to negate it through a last minute 

provision letting the President make intrasession appointments. It is equally 

incredible, given the intensity of feelings on the issue, that such a provision would 

not have drawn heated objections from the faction that favored the Senate. And 

even if it could be believed that the clause's import somehow slipped past the 

watchful eyes of the Convention delegates, certainly the Constitution's opponents 

in at least one of the state conventions would have sounded the alarm. 

The silence accompanying the Recess Appointments Clause's promulgation 

ineluctably signifies that the clause was not controversial. That would not have 

been the case if the Framers understood that the clause enabled the President to 

make intrasession appointments. 

Ignoring the support for Noel Canning's interpretation, the Board argues that 

the word "recess" can be used as a synonym for "adjournment" and that the word 

7 
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"the" sometimes refers to a class of things rather than a single thing. The Board 

misses the point. The issue is not whether, as a theoretical matter of grammar, 

those words could bear the meaning the Board advocates. Rather, the issue is the 

meaning of "the Recess" in the specific context of the Constitution's structure, 

including the Framer's decision not to use the word "adjournment" in this clause. 

Limiting "the Recess" to intersession breaks is the most natural-and structurally 

sound-reading. 

It is the Board's expansionist reading that lacks a textual basis. 

As mentioned, the Board maintains that the clause applies to all adjournments 

except for "very short breaks" that "do not genuinely render the Senate unavailable 

to provide advice and consent." Sup.Br.l6. What is the textual basis for that 

distinction? What, exactly, determines how long the Senate must be absent to be 

"genuinely unavailable?" How much more than the "very short" three-day period 

described in the Adjournments Clause is "substantial" enough to constitute a 

recess? Is four days long enough? Five? The Board cannot answer these 

questions because the answers have no grounding in the Constitution. 

The indeterminate nature of the Board's approach also makes hollow the 

Board's concern about efficiency. The Board maintains the President needs to 

make intrasession appointments for the government to operate smoothly. The 

Board's interpretation, however, would engender ceaseless litigation over whether 

8 
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such an appointment occurred when the Senate was "genuinely unavailable." That 

is the opposite of efficiency. Every act by an intrasession appointee would be 

subject to judicial challenge. The courts would be embroiled in endless review of 

each Senate adjournment. 

Unlike the Board's indeterminate and subjective approach, Noel Canning's 

reading conforms to the Supreme Court's direction that the separation of powers 

doctrine "is a prophylactic device, establishing high walls and clear distinctions 

because low walls and vague distinctions will not be judicially defensible in the 

heat of interbranch conflict." Plaut v. Spendthrift Farm, Inc., 514 U.S. 211, 239 

(1995). Relying on the Framers' intent, the D.C. Circuit ruled it is not "how long" 

that counts. It is the "type" of adjournment that matters. It is easy to determine 

when the Senate ends its sessions; it says as much in its adjournment order. 

Adjournment sine die terminates the Senate's annual session and happens only 

once per session. It is a definite event, befitting the Framers' use of the definite 

article "the." The intersession interpretation requires no guesswork and does not 

ensnare the courts in ceaseless litigation over murky standards. 

B. The Recent Use Of Intrasession Appointments Does Not Alter The 
Constitution 

The Board's assertion of a "long settled and established practice" is a 

mirage. The appointments at issue are unprecedented. No previous President ever 

made an appointment during a three-day adjournment in a Senate session. 

9 
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Even considering all intrasession appointments without regard to the length 

of adjournment, they are a distinctly recent phenomenon. No President made an 

intrasession appointment before the Civil War. Only three such appointments are 

documented thereafter until 1947. Noel Canning, 705 F.3d at 501-02. The vast 

majority-by the Board's count at least 329 of the 400 appointments-date from 

the Reagan Administration or later. 

That is a pattern similar to INS v. Chadha, 462 U.S. 919 (1983). Chadha 

concerned the constitutionality of "one house" legislative vetoes. In defense of 

that practice, it was noted that Congress used such provisions in statutes some 295 

times since 1932. It was contended that history settled the constitutional question, 

yet the Supreme Court disagreed. The Supreme Court stated that the recent 

proliferation of the practice "sharpened rather than blunted" the need to closely 

examine its constitutionality. !d. at 944. 

That was true even though legislative vetoes were important means for 

Congress to secure the accountability of executive and independent agencies. 

As the Supreme Court held, "the fact that a given law or procedure is efficient, 

convenient, and useful in facilitating functions of government, standing alone, will 

not save it if it is contrary to the Constitution. Convenience and efficiency are not 

the primary objectives-or the hallmarks-of democratic government .... policy 

arguments supporting even useful 'political inventions' are subject to the demands 

10 
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of the Constitution which defines powers and, with respect to this subject, sets out 

just how those powers are to be exercised." !d. at 944-45. 

As in Chadha, it matters not here that a political branch seeks to employ a 

political invention that it considers expedient. That is not the measure of 

constitutionality. The Court has an obligation to exercise independent judgment in 

interpreting the Constitution. The Court would not perform that duty if it simply 

fell in line with any historical practice the political branches deemed expedient. 

Public Citizen v. United States Dep't of Justice, 491 U.S. 440, 487 (1989) ("[A]s to 

the particular divisions of power that the Constitution does in fact draw, we are 

without authority to alter them, and indeed we are empowered to act in particular 

cases to prevent any other Branch from undertaking to alter them"). 

The salient history is the absence of intrasession appointments for nearly a 

century after the Constitution's enactment. That more than anything reveals the 

intended meaning of the Recess Appointments Clause. For if the Recess 

Appointments Clause were as expansive as the Board advocates, it is inconceivable 

that Presidents during the Framers' generation would not have used it in that 

manner. Their failure to do so-indeed, even to discuss the issue-dispels any 

potential doubt on the clause's meaning. 

As Noel Canning held, "[t]he dearth of intrasession appointments in the 

years and decades following ratification of the Constitution speaks far more 

11 
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impressively than the history of recent presidential exercise of a supposed power to 

make such appointments." 705 F.3d at 506. "[T]he infrequency of intrasession 

recess appointments during the first 150 years of the Republic 'suggests an 

assumed absence of [the] power' to make such appointments." Id. at 502, quoting 

Printz v. United States, 521 U.S. 898, 908 (1997). 

The Board seeks to explain away the absence of intrasession appointments 

during most of the Nation's history by noting that intrasession adjournments were 

relatively uncommon and mostly brief before the 20th Century. However, that 

only reinforces the conclusion that intrasession appointments are disallowed. 

Because intrasession adjournments were expected to be rare when the Constitution 

was adopted, that is all the more reason the Framers did not intend to give the 

President power to appoint federal officers during them. Their concern was 

directed to the breaks between sessions, which were expected to last many months 

if not most of the year. Alden v. Maine, 527 U.S. 706, 743 (1999) (using 

"historical context" to interpret constitutional provision). 

The lack of intrasession appointments for most of the Nation's history also 

belies the Board's contention they are necessary. The Nation survived the Civil 

War, two World Wars and the Great Depression-just to name a few of the 

challenges our country has confronted-without intrasession recess appointments. 

12 
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Intrasession appointments are not critical even now. The Senate confirmed 

over 3,500 civilian nominees in just the first session of the 11th Congress (which 

is the Congress the President tried to sidestep through the appointments at issue). 

That number swells to nearly 20,000 when military nominees are included. Cong. 

Rec. Daily Digest (Jan. 3, 2012) at D3. The number of confirmed nominees is 

exponentially greater when all four sessions of Congress during President Obama' s 

first term are considered. In contrast, President Obama made only 26 intrasession 

appointments during his first term. H. Hogue et al., The Noel Canning Decision 

and Recess Appointments Made from 1981-2013, at 4 (Congressional Research 

Service Feb. 4, 2013). Those statistics show the Appointments Clause is hardly 

preventing execution of the laws. 

It also is telling that President Obama left vacant for 16 months the seat to 

which he appointed Member Griffin. That seat became vacant in August, 2010-

during the 111 th Congress-yet the President did not submit a nominee until the 

first session of the 11th Congress was ending. Not acting on a vacancy for 16 

months does not bespeak urgency. 

C. The Board's Secondary Materials Are Unpersuasive 

The Board's use of secondary materials to support its expansionist reading 

of the Recess Appointments Clause is "the equivalent of entering a crowded 

cocktail party and looking over the heads of the guests for one's friends." Conroy 

13 
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v. Aniskoff, 507 U.S. 511, 519 (1993) (Scalia, concurring). The Board has scoured 

the annals of history and found a half dozen or so "friends" scattered about. 

It offers these as definitive guides to the Recess Appointments Clause's meaning, 

while ignoring the throng of contrary "guests" crowded about who have something 

different to say. 

To take an example of especial significance, the Board all but ignores the 

Framers' only known discussion of the Recess Appointments Clause-Federalist 

Papers Nos. 67 and 76. Both papers consistently use the term "the recess of the 

Senate" in discussing when the President can make appointments without the 

Senate's advice and consent. Neither uses the term "adjournment," even though 

Federalist Papers discussing other provisions use that term. See The Federalist 

Nos. 69 & 77 (C. Rossiter ed. 2003). This confirms "the Recess" was intended as 

something other than a generic reference to "adjournment." 

Also ignored by the Board are myriad instances in which early Congresses 

and Presidents used "recess" to refer exclusively to the period between enumerated 

sessions of Congress. Indeed, the very first Senate used "adjournment" to refer to 

their intrasession breaks and reserved "recess" to the break that ended their first 

annual session. Compare, e.g., Sen. Journal (March 4, 1789) (noting that Senate 

"adjourned" until March 11) with id. (Sept. 28, 1789) (discussing resolution to 

"recess" the Senate to end its session). See also Evans v. Stephens, 387 F.3d 1220, 
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1228 n.2 (11th Cir. 2004) (en bane) (Barkett, J. dissenting) (collecting additional 

authorities). 

The Board proceeds as if these do not exist, but they are a "critical tool of 

constitutional interpretation." They reflect the "public [] understanding" of the text 

by the Framers' generation (as opposed to, say, a comptroller general in 1948 on 

whose opinion the Board relies). District of Columbia v. Heller, 554 U.S. 570, 

583, 601-605 (2008); Alden, 527 U.S. at 743-44 ("early congressional practice" 

provides "weighty" evidence of the Constitution's meaning). 

In a similar vein, the Board calls attention to the Revolutionary-era 

constitutions of two States which allegedly used "recess" in a manner that 

encompassed intrasession adjournments. The Board does not explain why its 

examples should be given significance when other state constitutions at the time 

used "recess" in a restrictive manner limited to intrasession breaks. E.g., Mass. 

Const. of 1780, pt. 2, ch. 2, 1, art. V; N.C. Const. of 1776, sec. XX. The Board's 

silence is perplexing in light of the fact that the Massachusetts constitution was a 

blueprint for much of the Constitution, and the North Carolina constitution 

apparently inspired the Recess Appointments Clause. Noel Canning, 705 F.3d at 

501 (discussing North Carolina constitution); Rappaport, The Original Meaning of 

the Recess Appointment Clause, 52 U.C.L.A. L. Rev. 1487, 1552 (2005) [hereafter, 

Rappaport] (discussing Massachusetts constitution). 
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In addition to turning a blind eye to contrarian guests, the Board reads too 

much into the few "friends" it has selectively chosen from the crowd. The Board 

cites, for instance, a letter from George Washington to John Jay that uses the 

phrase "the recess." That letter does not discuss the Recess Appointments Clause 

nor explain what the Framers meant by "the Recess" rather than "adjournment" in 

that specific context. The letter may show that "recess" has sometimes been used 

as a synonym for "adjournment" in other contexts, but it does not explain the 

particular usage of "the Recess" in the specific context of the Recess Appointments 

Clause. 

More broadly, the Board erroneously extrapolates the intent of the entire 

Constitutional Convention and all the state ratifying conventions from this isolated 

letter. That is an unsustainable leap in logic even if the letter discussed the Recess 

Appointments Clause, as opposed to making casual use of "recess" with nary a 

thought to its meaning in the Constitution. Cf Consumer Product Safety 

Commission v. GTE Sylvania, Inc., 447 U.S. 102, 117-18 (1980) (warning against 

reliance on statement of single Members to attribute intent of entire Congress). 

Another example of the Board's overzealous reading of history is the New 

Jersey Governor's appointment of Franklin Davenport to the Senate. As Noel 

Canning notes, "[n]othing in the Annals of Congress establishes that the Senate 

considered or even knew that the appointment was made during an intrasession 
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recess of the legislature." 705 F.3d at 506. This appointment reflects, at best, the 

"understanding of one state governor, not a common understanding of 'the Recess' 

as used in the Recess Appointments Clause." !d. 

And the D.C. Circuit may have given the Board too much credit at that. The 

Board's citations make no reference to the Governor's understanding of the Senate 

Vacancies Clause. It is unknown whether he even thought about this issue when 

making the appointment, much less what he thought "the Recess" meant. 

Then there is the Board's citation to a British parliamentary practice manual. 

The Board overlooks that the Constitutional Convention deliberately deviated from 

British parliamentary practice. Parliament sessions ended by order of the monarch 

(a process called prorogation) or by dissolution (at the end of seven years). There 

was nothing called a "recess" that ended a parliamentary session. There were 

"adjournments," but those were breaks during a session that did not end the 

session. British parliamentary practice, with its different terms and vastly different 

context, lends no support to the Board. See Rappaport at 1550-51. 

There is also a profound problem with its "friends" that the Board totally 

Ignores. The Board cites various dictionaries, letters and ephemera for the 

proposition that "recess" means "adjournment." However, the Board concedes that 

"the Recess" does not mean all adjournments. Breaks of "short duration" are 

excluded. With one exception, these secondary sources do not draw the distinction 
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the Board advocates. These sources, therefore, offer no support for the Board's 

position. 

The one exception is an opinion by Attorney General Daugherty from 1921. 

See 33 Op. Att'y Gen. 20 (1921). The Board claims the opinion is authoritative, 

but the Board altogether ignores a contrary opinion from Attorney General Knox in 

1901. He concluded: 

The recess means the period after the final adjournment 
of Congress for the session, and before the next session 
begins . . . . There have always been two sittings, 
sessions or assemblings of each Congress . . . . The 
interval between these two sessions is the recess. 

23 Op. Att'y Gen. 599, 601-604 (1901). The Board does not explain why 

Daugherty's opinion matters but Knox's does not. The answer, of course, is that 

neither opinion controls the Constitution's meaning. Their weight, if any, comes 

from their power to persuade, based on the thoroughness and soundness of their 

reasoning. Daugherty's opinion fails on that score. See Harris County Comm'rs 

Court v. Moore, 420 U.S. 77, 87 n.10 (1975) (state attorney general opinion in 

conflict with earlier ones should be given "close scrutiny"). 

Daugherty's opinion is results-oriented. Not using terminology in the 

Constitution, Daugherty opined that the President can make recess appointments 

whenever the Senate is "unavailable" to advise and consent. According to 

Daugherty, that occurs "when [the Senate's] members owe no duty of attendance; 
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when its Chamber is empty; when, because of its absence, it can not receive 

communications from the President or participate as a body in making 

appointments." 33 Op. Att'y Gen. 20. 

That formula is rudderless. Under his interpretation, the Senate is in the 

recess every single time it leaves the Chamber. The Senators "owe no duty of 

attendance" when they adjourn for the weekend on Friday afternoons. 

The "Chamber is empty" during lunch breaks. During those times, the Senators 

undeniably are "absent" and cannot "participate as a body in making 

appointments." There is no limit to Daugherty's subjective standard. 

Highlighting the completely subjective nature of his opinion, Daugherty 

acknowledged his interpretation would mean, "the [recess] power exists if an 

adjournment for only 2 ... days is taken." !d. But fearing the implications of that 

outcome, he urges a "practical" result and declares that "no one"-or at least 

apparently no one before the present appointments were made-would "for a 

moment contend" that a two-day break constitutes a "recess," nor would he view 

an adjournment of "5 or even 10 days" to be "the recess intended by the 

Constitution." !d. 

This is not constitutional interpretation; it is a flight of fancy. Daugherty's 

conclusion that a five or ten day break that satisfies all the hallmarks of his litmus 

test does not constitute a "recess," while a similar break of twenty-eight days does, 
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is based on nothing other than his personal opinion. It is unhinged from the 

Constitution's text. 

Attorney General Knox's opmwn, m contrast, IS a model of reasoned 

constitutional analysis. He considers the Constitution's text and structure. 

He considers the incongruous results if the recess appointment power applied to 

intrasession adjournments. He considers legislative and executive practice, noting 

in particular "the uniform practice of the Executive" not to attempt intrasession 

appointments. He lets these matters guide him to the outcome, rather than allow 

his personal, subjective opinions answer the question. The Court should be guided 

by Knox's considered opinion. 

III. THE RECESS APPOINTMENTS CLAUSE IS LIMITED TO 
VACANCIES THAT AROSE DURING THE RECESS 

The Board concedes that Noel Canning's second holding-that the President 

cannot make recess appointments for vacancies that arose before the recess in 

question-is a grammatically proper reading of the Recess Appointments Clause. 

The Board nonetheless asks the Court to ignore that plain reading because it is 

expedient for the President to fill vacancies whenever he chooses, no matter when 

those vacancies arose. As discussed above, expediency cannot overcome the 

Constitution's restrictions. Chadha, 462 U.S. at 959 ("the Framers ranked other 

values higher than efficiency"). 
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The Board also concedes that its reading requires the Court to treat as 

surplusage the phrase "that may happen." If the Framers intended the recess 

appointment power to apply to all vacancies, they would have written the clause to 

read that the President shall have the power "to fill up all Vacancies during the 

Recess of the Senate." They instead wrote that the President shall have the power 

"to fill up all Vacancies that may happen during the Recess of the Senate." Also as 

discussed above, treating words in the Constitution as surplusage violates the 

Supreme Court's longstanding command. Every word in the Constitution was 

added for purpose and must be given meaning. Wright, 302 U.S. at 588. 

Remarkably, the Board disregards that principle and urges the Court to 

excise the phrase "that may happen" from the Constitution based on a field order 

of General Washington in 1776 and a letter from the Board of Trade of Great 

Britain to the Colonial Governor of North Carolina in 1748. The invalidity of the 

Board's position needs no comment. 

The Board also has no answer to the question why the Framers would have 

gone to the trouble to require joint approval in the Appointments Clause, only to 

give the President sweeping unilateral power in the Recess Appointments Clause. 

The Board's reading would allow the President to wait until the Senate adjourns 

and then fill all vacancies, and do the same with ensuing vacancies, and thereby 

forever deprive the Senate of any role in the appointment of federal officials. 
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The Board does not explain how the Framers could have intended that. Nor does it 

explain how the Recess Appointments Clause could have been utterly non

controversial during the ratification debates if that were its meaning. 

The Board's treatment of history is likewise flawed. The Board concedes 

that the first Attorney General, Edmund Randolph, one of the Framers, opined that 

the Recess Appointments Clause does not permit the President to fill vacancies that 

arise during a session of the Senate. See Edmund Randolph, Opinion on Recess 

Appointments (July 7, 1792), reprinted in 24 The Papers of Thomas Jefferson 165. 

His opinion should be given weight. Burrow-Giles Lithographic Co. v. Sarony, 

111 U.S. 53, 57 (1884) ("[t]he construction placed upon the Constitution ... by the 

men who were contemporary with its formation ... is of itself entitled to very great 

weight"). But the Board casts him as a lone wolf, standing isolated against 

supposedly uniform executive practice and congressional acquiescence. Nothing 

could be further from fact. Support for his view pervaded all three branches of 

Government. 

President Washington and the Congresses during his Administration, for 

instance, apparently viewed the Recess Appointments Clause in the same way as 

Attorney General Randolph. If vacancies occurred while the Senate was in session 

but were not filled when the session was ending, President Washington would 

nominate someone to fill the position (sometimes without their knowledge) and 
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obtain Senate confirmation before the recess. If the appointee subsequently 

refused to serve, an intersession vacancy occurred which the President could fill. 

Rappaport at 1522, n. 97 (discussing practice). 

As Noel Canning observes, "if President Washington and the early Senate 

had understood the word 'happen' to mean 'happen to exist,' this convoluted 

process would have been unnecessary." 705 F.3d at 508. That they obviously felt 

the need to employ this measure thus corroborates Noel Canning's conclusion. 

Additionally, from the beginning Congress passed legislation authorizing the 

President to fill vacancies of various inferior offices while they were in the recess 

following their sessions. E.g., Act of March 3, 1791, 1 Stat. 199, 200 ("if the 

appointment of inspectors . . . shall not be made during the present session of 

Congress, the President may, and he is hereby empowered to make such 

appointments during the recess of the Senate, by granting commissions which shall 

expire at the end of their next session."). That legislation too shows that Congress 

agreed with Attorney General Randolph, for the legislation would have been 

unnecessary if the President already had the power to fill all vacancies during the 

recess. Bowsher v. Synar, 478 U.S. 714, 723-24 (1986) (actions by Members of 

the First Congress provide contemporaneous and weighty evidence about the 

meaning of the Constitution); Myers v. United States, 272 U.S. 52, 174-75 (1926) 
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(giving dispositive weight to First Congress's construction of the Constitution 

versus contrary interpretation reflected in 1870 legislation). 

Subsequent Presidents among the Framers' generation likewise avoided 

intrasession appointments. President Madison alone appears to have attempted 

such an appointment. But as the Board noted in its response brief (Resp.Br.32 

n.19), the Senate at times considered censuring the President over the issue. Such 

a record hardly shows support for the Board's position. See Rappaport at 1518-

1538 (noting early support for "exist" view limited to a single "inconclusive" 

decision from Jefferson administration and one "attempted" recess appointment 

during Madison administration). 

Even the letters between President Adams and Secretary of War James 

McHenry that the Board cites support Noel Canning. The letters concerned 

positions in the military that had been created (but left unfilled) during a Senate 

session. While President Adams initially expressed the view that he could fill the 

positions through recess appointments, he did not carry through on that. 

Acknowledging "there appears a difference of opinion concerning the construction 

of the constitution and the law," Adams suspended the appointments, "perhaps till 

the meeting of the Senate." Letter from John Adams to James McHenry (May 16, 

1799), reprinted in 8 Adams Works, at 647-48. 
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Editorial notes to the letter indicate McHenry consulted with Alexander 

Hamilton and with then-Attorney General Charles Lee, all of whom disagreed with 

Adams' interpretation. Id. See also Letter from Alexander Hamilton to James 

McHenry (May 3, 1799), reprinted in 23 The Papers of Alexander Hamilton 94 

(Harold C. Syrett ed., 1976) ("It is clear, that independent of the authority of a 

special law, the President cannot fill a vacancy which happens during a session of 

the Senate"). 

Commentators on the Constitution additionally supported Randolph's view. 

This included no less an authority than Joseph Story, who wrote the first 

comprehensive treatise on the Constitution. He rejected the "exist" interpretation. 

In the context of offices created by law during a Senate session, Story observed the 

President "cannot appoint to such offices during the recess of the senate, because 

the vacancy does not happen during the recess of the senate." 3 J. Story, 

Commentaries on the Constitution §1553 (1833). See also Heller, 554 U.S. at 608 

(citing Story as authoritative source). 

For certain, Attorney General William Wirt issued a contrary opinion in 

1823, and several subsequent Attorneys General in the 19th Century issued 

opinions adhering to his position. By his own admission, though, Wirt departed 

from the Constitution's plain meaning. He conceded the "most natural sense" of 

the term "happen" is "to chance- to fall out- to take place by accident." 1 Op. 
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Att'y Gen. 631 (1823). Wirt's reading therefore is in admitted conflict with the 

Recess Appointments Clause's text. 

And far from making the issue settled, the subsequent Attorney General 

opinions indicate just the opposite. As was noted in Case of District Attorney of 

United States, 7 F. Cas. 731, 738 (E.D. Pa. 1868)-an example of the Judiciary's 

endorsement of the "exist" interpretation which the Board fails to mention-the 

court noted "the number of such official opinions may even detract from their 

weight." That is because, as the court explained, the need for several Attorneys 

General to address the issue suggests the issue was not settled: 

[I]f the same question has been repeatedly stated anew, and 
renewals of the former opinions of attorney-generals upon it have 
been obtained from their successors, this may indicate that no settled 
administrative usage had been understood to be established under 
the former opinions. 

!d. (emphasis added). See also Miller v. Washington, 17 F. Cas. 357 (D.C. Cir. 

1857) (rejecting contrary opinions ofWirt, Taney, Legare, and Mason). 

Congressional discontent over the power asserted in these Attorney General 

opinions also persisted. For instance, the Senate drafted a resolution declaring 

unconstitutional President Jackson's appointment of Samuel Gwin to a vacancy 

that arose while the Senate was in session. 23 Annals of Cong. 338 (Dec. 31, 

1832). Congress additionally passed statutes denying pay to recess appointees if 

the vacancy they filled existed when the Senate was in session. See Act of Feb. 9, 
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1863, ch. 25, § 2, 12 Stat. 642, 646 (stating that no "money [shall] be paid out of 

the Treasury, as salary, to any person appointed during the recess of the Senate, to 

fill a vacancy in any existing office, which vacancy existed while the Senate was in 

session and is by law required to be filled by and with the advice and consent of 

the Senate, until such appointee shall have been confirmed by the Senate"). Such a 

statute remains on the books, 5 U.S.C. § 5503, and though Congress amended it to 

allow pay if the appointee's nomination was pending when they went into the 

recess, the fact remains that the statute expresses congressional disapproval of the 

"exist" interpretation. Congress's repeated willingness to use its "power of the 

purse" in this manner reflects its "resistance to executive aggrandizement." Noel 

Canning, 705 F.3d at 510. 

In sum, there is no settled accommodation on this issue between the 

President and Senate. There certainly is no "long settled and established practice" 

dating back to the first days of the Republic that can justify the Board's 

expansionist reading that would nullify the Appointments Clause. 

Finally, the Board relies, as it did in its response briefs here and in Noel 

Canning, on Evans v. Stephens, 387 F.3d 1220 (11th Cir. 2004) (en bane); United 

States v. Woodley, 751 F.2d 1008 (9th Cir. 1985) (en bane); and United States v. 

Allocco, 305 F.2d 704 (2d Cir. 1962). Noel Canning explains why they are not 

persuasive. 705 F.3d at 505-06 & 509-11. 
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IV. NEITHER EMPLOYER FORFEITED THESE CHALLENGES1 

The Board's claim of surprise about the Employers' reliance on Noel 

Canning is factitious. The Court need look no further than the Board's brief in 

Noel Canning to see why. The Board identified both of these cases in that brief as 

related to Noel Canning. A copy of the Board's certification of that fact is 

appended hereto. There is no doubt the issue before the D.C. Circuit in Noel 

Canning and the issue raised by both Employers is squarely the same: Did the 

Board lack a quorum when it acted as a result of Presidential appointments in 

violation of the Constitution? 

Furthermore, the Board's complaint about the Employers' reply briefs is 

moot. The supplemental briefs cure any complaint that the reply briefs expanded 

the issues. United States v. Ramos-Cruz, 667 F.3d 487, 497 n. 5 (4th Cir. 2012); 

United States v. Jamal, 183 Fed. Appx. 385 (4th Cir. 1986). 

It is clear in any event that the reply briefs did not expand the issues. They 

replied to the arguments and authorities in the Board's response brief. That is the 

purpose of a reply brief. The Employers argued in their opening briefs that the 

appointments violated the Recess Appointment Clause, noting that the 

appointments were not made during a break between congressional sessions. The 

1 The Employers recognize that the Court ordered supplemental briefing on 
Noel Canning and not on the forfeiture issue. We address this issue, however, 
because the Board briefed it notwithstanding the Court's order. 
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Board responded with an alternative argument-that the appointments were proper 

because the clause applies to intrasession breaks. The reply briefs addressed flaws 

in the Board's authorities and identified competing authorities, and explained that 

these appointments were improper even if the Board were right about intrasession 

breaks because the vacancies did not arise during the adjournment at issue. The 

Board's brief placed these issues and authorities before the Court, and the 

Employers were entitled to reply to them. E.g., Bennett v. Tucker, 827 F.2d 63, 69 

n.2 (7th Cir. 1987) ("[W]here an appellee raises a [sic] argument not addressed by 

the appellant in its opening brief, the appellant may reply."). 

The Employers also challenged these appointments before the Board. Both 

Employers argued before the Board that it lacked a quorum because Members 

Block, Flynn and Griffin had been unconstitutionally appointed. See Enterprise's 

Motion to Disqualify Members Block, Griffin and Flynn from Ruling on the 

Acting General Counsel's Motion for Summary Judgment (Ent.JA459-62); HII's 

Answer (HII.JA1358) & HII's Opposition to Motion for Summary Judgment 

(HII.JA1375-76). If the Board was unaware of how the Employers would respond 

to the Board's arguments about intrasession appointments, that is because the 

Board refused to address the issue. Citing its pronouncement from Center for 

Social Change, 358 NLRB No. 24 (Mar. 29, 2012), the Board refused to address 
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the merits of the Employers' constitutional challenge. (Ent.JA 463 n.3; HII.JA 

1392-93 & 1402 n.4). 

The purpose of § 10(e) of the Act, 29 U.S.C. § 160(e), thus was fulfilled. 

"The obvious purpose of§ 10(e) is to permit the Board to act without being unfairly 

surprised by the consequences of its action." NLRB v. Annapolis Emergency 

Hospital Ass'n, 561 F.2d 524, 527 (4th Cir. 1977). The Board was on notice that 

the Employers objected to the appointments. The Board opted to proceed without 

addressing the issue. The Board cannot short-circuit the administrative process 

and then cry foul because the issues were not fully briefed below. 

And this does not even address the fact, as Noel Canning held, 705 F.3d at 

496-98, that§ 10(f) of the Act, 29 U.S.C. § 160(f), permits judicial review of these 

issues even if they had not been raised before the Board. They warrant review 

under the "extraordinary circumstances" principle. Annapolis, 561 F.2d at 528 

(§ 10(f) permits review of issue claiming that Board acted outside the scope of its 

legal powers, even if issue was not raised before the Board), citing NLRB v. 

Cheney California Lumber Co., 327 U.S. 385, 388 (1946). The Board's lack of a 

quorum is a legal issue "so basic in its nature that § 10(e) has no application." 

Annapolis, 561 F.2d at 526. 
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USCA Case #12-1115 Document #1407331 Filed: 11/29/2012 Page 2 of 107 

UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

) 
NOEL CANNING, A DIVISION OF THE ) 
NOEL CORPORATION, ) 

· Petitioner/Cross-Respondent ) 

v. 

NATIONAL LABOR RELATIONS BOARD, 
Respondent/Cross-Petitioner 

and 

INTERNATIONAL BROTHERHOOD OF 
TEAMSTERS, LOCAL 760 

Intervenor 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

________________________________ ) 

Nos. 12-1115, 12-1153 

CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED CASES 

Pursuant to Rule 28(a)(1) of the Rules of this Court, counsel for the National 

Labor Relations Board ("the Board") certify the following: 

A. Parties, Intervenors, and Amici: Noel Canning, a division of the 

Noel Corporation ("the Company") was the respondent before the Board and is the 

petitioner/cross-respondent before the Court. The International Brotherhood of 

Teamsters, Local 760 ("the Union") was the charging party before the Board and is 

intervening in support of the Board. The Board's General Counsel was also a party 

before the Board. The Chamber of Commerce of the United States of America 

("the Chamber") and the Coalition for a Democratic Workplace ("CDW") 
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USCA Case #12-1115 Document #1407331 Filed: 11/29/2012 Page 3 of 107 

(collectively, "Movants") have requested leave to intervene in support of the 

Company. 

The following parties are participating as amicus curiae and have filed briefs 

in support of the Company: Landmark Legal Foundation and Connie Gray, Karen 

Medley, Janette Fuentes, and Tomniy Fuentes; Speaker of the House of 

Representatives John A. Boehner; and Senator Mitch McConnell and 41 other 

Members of the Senate Republican Conference. 

B. Rulings Under Review: This case is before the Court on the 

Company's petition for review and the Board's cross-application for enforcement 

of a Decision and Order issued by the Board on February 8, 2012 and reported at 

358 NLRB No.4. 

C. Related Cases: The ruling under review has not previously been 

before this Court or any other court. However, in Center for Social Change v. 

NLRB, D.C. Cir. Case Nos. 12-1161, 12-1214, the parties have raised and fully 

briefed the recess appointments issue, and oral argument is set for December 5, 

2012. 

In the following cases filed in this Circuit, parties have raised the recess 

appointment issue in their preliminary issue statements, and the Court has set a 

briefing schedule: 
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Sands Bethworks Gaming, LLC v. NLRB, D.C. Circuit No. 12-1240, 

Milum Textile Services Co. v. NLRB, D.C. Circuit Nos. 12-1235, 12-1275, 

Independence Residences, Inc. v. NLRB, D.C. Circuit No. 12-1239, 

Aerotek, Inc. v. NLRB, D.C. Circuit No. 12-1271, and 

Kimberly Stewart v. NLRB, D. C. Circuit No. 12-1338. 

Further, in the following cases, parties have raised the recess appointments issue in 

their preliminary issue statements, but this Court has not yet set a briefmg 

schedule: 

Meredith Corp. v. NLRB, D. C. Circuit No. 12-1287, and 

Keck Hasp. of USC v. NLRB, D.C. Circuit No. 12-1413, consolidated with 

Sodexo of Am., LLC v. NLRB, D.C. Circuit No. 12-1426. 

In the following cases filed in other circuit courts, parties have raised and briefed 

the recess appointment issue: 

NLRB v. New Vista Nursing, 3d Circuit No. 11-3440, 12-1027 & 12-1936, 

NLRB v. Enterprise Leasing Co., SE, LLC, 4th Cir. No. 12-1514, 

NLRB v. Nestle Dreyer's Ice Cream Co. v. NLRB, 4th Cir. No. 12-1684, 

Huntington Ingalls, Inc. v. NLRB, 4th Cir. No. 12-2000, and 

Richards, et al. v. NLRB, John Lugo, et al. v. NLRB, 7th Cir. Nos. 12-1973, 

12-1984. 
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Dated at Washington, D.C. 
this 29th day ofNovember 2012 

I sf Linda Dreeben 
Linda Dreeben 
Deputy Associate General Counsel 
National Labor Relations Board 
1099 14th Street, NW 
Washington, DC 20570 
(202) 273-2960 


